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ACTUAL PROBLEMS OF PROVING THE STATE
OF NECESSARY DEFENSE IN RUSSIAN CRIMINAL LAW

G. A. Arutyunyan, E. V. Postnikova

In this article there is the author's subjective point of view that the legal institution of necessary defense
in the criminal law of the Russian Federation functions improperly, does not find a consistent application in
judicial procedural practice and contradicts the goals and principles of criminal law of the Russian Federation
established by the legislator. The author's opinion is supported by judicial statistics provided by the Supreme
Court of the Russian Federation, as well as an example in the form of a real case that was in the proceedings
of one of the lawyers of the Chamber of Lawyers of the Samara region. In the end, the author puts forward his
own initiative for a possible solution to the discovered problem, which could ensure proper enforcement of
human rights and freedoms guaranteed by the legislation of the Russian Federation.
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The relevance of this paper arises for a num-
ber of reasons. Firstly, the incorrect work of the
institute of necessary defense is one of the most
pressing problems in Russian criminal law. There
are not many scientific researches and textbooks
published on this topic. Secondly, in the near fu-
ture, the institution of necessary defense is not
subject to legislative change, therefore it is neces-
sary to develop concepts of proper regulation of
this institution in a scientific way.

Currently, this problem has been poorly
studied. One of the most relevant works is a sci-
entific article by Andrey V. Nikulenko, Doctor of
Law, Professor of the St. Petersburg Academy of
the Ministry of Internal Affairs of Russia, on the
topic "necessary defense and exceeding its limits:
opportunities for legislative improvement” [1]. It
showed that in the Criminal Code of the Russian
Federation there are no specific signs of a clear
discrepancy between the nature of protection and
the degree of danger of encroachment, as a result
of which contradictory court decisions are made.
This is also part of the research of this scientific
work.

The aim of this article is to find out whether
the institute of necessary defense really works in
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Russian criminal law or not and to offer ideas for
solving possible problems related to this institute.

In order to achieve this goal, it is necessary
to solve the following tasks: to analyze real court
cases related to the necessary defense and to in-
vestigate the official judicial statistics on cases
related to this institution.

According to article 37 of the Criminal
Code of the Russian Federation, causing harm to
an attacker in a state of necessary defense is not
a crime. The necessary defense provided must
correspond to the nature and danger of the attack.
This causes difficulties in life. How to determine
the degree of danger? This is difficult for an or-
dinary person to do under ordinary circum-
stances, and even more difficult in a situation of
assault, when emotions run high and it is almost
impossible to assess the situation soberly. That is
why there are often cases when, in the course of
defending against an attack, a person, unwit-
tingly, inflicts such damage that is considered ex-
cessive by law. Unfortunately, “socially danger-
ous encroachment” by investigative authorities
and the court is usually understood as the direct
use of violence [2]. This is a crime according to
article 114 of the Criminal Code of the Russian
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Federation and creates the risk that it is not the
attacker who will be punished, but the defender.
In my opinion and in the opinion of many prac-
ticing lawyers and legal scholars, this article is
“unworkable” and drafted incorrectly, as a result
of which many people are unfairly punished be-
cause they defended themselves from physical
aggression.

For a clearer understanding of the situation,
I will give as an example a real case of exceeding
the limits of necessary defense from the judicial
practice of a lawyer in Samara, whose assistant |
am. Last names have been changed due to attor-
ney-client privilege.

Citizen Ivanov, together with his two neigh-
bors, were waiting for Citizen Karlov in order to
talk peacefully and calmly. When Karlov came out,
he began to hit the windshield of the car with a
crowbar with such force that it almost completely
broke. One of those sitting in the car, frightened,
opened the door and ran away. Then Karlov pulled
Ivanov out and began hitting his back and head
against the car door (because of this, lvanov would
be diagnosed with a mild concussion). Ivanov had
a traumatic pistol with him. He decided to use it for
protection, but due to the fact that he was constantly
being hit against the car, when he took out the gun,
he accidentally fired and hit Karlov in the intes-
tines. Karlov survived.

As a result, lvanov was prosecuted for ex-
ceeding the limits of necessary defense, because
the intestines are a vital organ, and damage to
them is formally serious harm to health, although
Karlov did not have any critical consequences of
the shot. The court sentenced Ivanov to impris-
onment for a period of 1 year. It's a short period
of time, but:

1) Ivanov received the “stamp” of a crimi-
nal record for life (both in the legal and social
sense);

2) His wife left him, his daughter stopped
communicating with him;

3) His credit company went bankrupt be-
cause people, having heard about Ivanov’s crim-
inal record, became afraid for their deposits and
began to actively take them away.

And this is just one example of how the life
of a person convicted of trying to defend himself
from an inadequate aggressor collapses. And
there are a lot of such sentences. According to the
research | conducted, in 2021, 248 people were
convicted of exceeding the limits of necessary

211

defense (10 % of them went to prison), and in
2022, 220 people were convicted (14% of them
went to prison). Statistics on the adjacent arti-
cle — 114 [3]. Most of these cases are as contro-
versial as the one | cited as an example. Only a
small part of them are cases in which the de-
fender actually went too far and moved from de-
fense to attack.

In my opinion, such court sentences are ex-
tremely unfair. The problem is so wide that even
the decision of the plenum of the Supreme Court
on this issue is contradictory and is applied incor-
rectly by the courts. You can see that the court
rules that the defense cannot be prosecuted for
reckless endangerment, as happened in the case |
mentioned, but the court nevertheless sent the de-
fendant to prison.

To summarize, |1 would like to point out the
conclusion | have reached. It is currently very dif-
ficult to prove the state of necessary defense in the
Russian Federation, since, in my opinion, the law
establishes too stringent and impossible require-
ments for self-defense. This leads to the fact that
citizens are afraid to exercise the right to necessary
defense granted to them by law. “People are not so
much afraid of a confrontation with an offender as
of further proceedings,” writes V. L. Zuev [4]. In
this regard, 1 would like to put forward my own
proposal to solve this problem:

1) I propose to abolish such punishment as
imprisonment for crimes related to exceeding the
limits of necessary defense. Deprivation of lib-
erty is a measure necessary to isolate from soci-
ety a person who poses a threat to him: for exam-
ple, murderers, serial killers, scammers, rapists,
pedophiles, etc. A person defending himself from
an attack does not pose a threat to society. Imag-
ine what will happen to an intelligent business-
man after a year of communicating with such
professional killers, corrupt officials, and swin-
dlers, when he gets out of prison? What kind of
knowledge will he gain? I think it is obvious to
everyone that he will come out a worse person
than he was, and with resentment towards the
state he will commit the crimes that he learned in
prison.

2) In my opinion, the courts should under-
stand exceeding the limits of necessity differently,
primarily to the Supreme Court of the Russian Fed-
eration. A truly unfair situation would be for the de-
fender to continue to harm the attacker even after
he has been rendered harmless. For example, the
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defender continues to kick the attacker after the at-
tacker has already fallen to the ground. Personally,
this is how | understand exceeding the limits of
necessary defense. To my view, if courts take the
same position, the institute of necessary defense
will work correctly.

After conducting a study of judicial statistics
and real court cases, | have identified that the insti-
tution of necessary defense in Russian criminal law
does not work correctly. I also proposed 2 of my
ideas to solve this problem. I should say that de-
fending yourself in Russia of course is not prohib-
ited by law, but the law sets very strict requirements
for such defense. You can only legally defend your-
self so that you have the opportunity to escape from
the attacker. Any extra action beyond this can lead
to criminal liability. In my opinion, the legislator
should work exactly on softening the conditions of
necessary defense so that the laws in our country
function based on the principle of justice, as it
should be in a rule-of-law state.

Conclusion
Thus, this work explores the actual prob-
lem of criminal law in 2024 — the imperfections
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of the institute of necessary defense in the Crim-
inal Code of the Russian Federation, and also
contains the idea of a possible concept of this in-
stitution that could solve the existing problem.
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AKTYAJUIBHBIE ITPOBJIEMbBI TOKA3BIBAHUSA COCTOAHUA
HEOBXOJIMMOM OBOPOHBI B POCCUICKOM YI'OJIOBHOM IIPABE

I'. A. ApyTionss, E. B. [loctHukoBa

B nanHo# paboTe noka3zaHa CyOBEKTHBHAS TOUYKa 3pEHMS aBTOPOB O TOM, YTO NPAaBOBOM MHCTUTYT
Heo0XxoMMoi 000pOHBI B yrosioBHOM rnpase Poccuiickoiit denepanny GpyHKIMOHNPYET HEHAUICKAIIIM 00-
pa3oM, He HaXOAUT COCTOSITENEHOTO MPUMEHEHHUS B Cy/IeOHO-NPOIECCYaIbHON MPAKTUKE U MPOTHBOPEUHT
YCTaHOBJIEHHBIM 3aKOHO/ATENIEM 1IEJSIM ¥ TIPHHIIMIIAM yroJioBHOTo ipaBa Poccuiickoit @eneparnyu. MueHne
ABTOPOB TMOAKPEIICHO CYACOHOM CTaTHCTHKOM, puBeaeHHOI BepxoBHpiM CynoM Poccuiickoit @enepanumy,
a TaKoKe IIPUMEPOM B BHJIE PEaIbHOTO JIeTIa, HaXOJUBIIETr0Cs B IPOM3BOJICTBE Y OZHOTO U3 aiBOKaTOB [lanaTer
anBokaroB Camapckoil o6acTu. B koHEUHOM HTOTe aBTOPHI BHIBUTAIOT COOCTBEHHYIO MHUITHATHUBY 10 BO3-
MOKHOMY PEIICHHIO 0OHApYXEHHOH IMPOOJIeMbl, KOTopasi MOTiIa OBl 00eCTIeYNTh HaUIeKaIlee UCIIOTHEHHEe
rapaHTHPOBAaHHBIX 3aKOHOJATEIhCTBOM Poccuiickoit denepalinul mpaB v CBOOO]] YEIIOBEKA.
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